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BEFORE THE STATE BOARD OF EQUALI ZATI ON
OF THE STATE OF CALI FORNIA

In the Matter of the Appeal of )
)
JAVES D. McCOTTER : )

For Appel | ant: James D. MCotter,
in pro. per.

For Respondent: Lazaro Bobiles
Counsel

" OPI NI ON

This appeal is nade pursuant to section 18593%
of the Revenue and Taxation Code fromthe action of the
Franchi se Tax Board on the protest of James D. MCotter
agai nst a proposed assessment of additional personal
inconme tax in the anount of $143 for the year 1981,

1/ Unless otherw se. specified, all _section references
. are to sections of the Revenue and Taxation Code as in
effect for the year in issue.
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Appeal of Janes D. McCotter -

The issue presented for determnation is
whet her appellant is entitled to deduct contributions to
an individual retirenment account (IRA) for 1981.

M. McCotter was enployed by Rockwel | Interna-
tional Corporation (Rockwell) during the entire year at
issue. Rockwel| maintained a pens-ion plan which was
qual i fied under section 17501 and which included a trust
exenpt fromtax under section 17631. Rockwell's retire-
ment plan was. non-contributory and required ten years of
service before it became vested. During the year at
i ssue, appellant had not yet accunul ated ten years of
service wth Rockwell, so that in 1981, Rockwel| nade no
pensi on contribution for him but instead gave him credit ®
for a year of service.

On his California personal inconme tax return
for 1981, appellant deducted $1,500 for a contribution to
an IRA. Upon review of his 'return, respondent disallowed
the clained deduction on the basis that appellant had
been an active participant in Rockwel|'s qualified pen-
sion plan for the appeal year. Appellant's protest of
respondent's determnation resulted in this appeal,’ .

Section 17240, subdivision (b)(2)(A (i), pro-
vided that no deduction for contributions to an | RA was
al lowed for a taxable year to any individual who was an
"active participant” in a qualified pension plan under
section 17501 for any part of such year, These sections
were substantively identical to sections 219(b)(2)&§9(|)

and 401(a), respectively, of the Internal Revenue Code "of
1954. Accordingly, federal case law is highly persuasive
in interpreting the California statutes. R hn v. Fran-

chise Tax Board, 131 cal.App.2d 356, 360 [280 P.2d 893]
(1955).)

o Appel [ ant argues that while he was, in fact, a
participant in the Rockwell plan during the year at issue,
since no contribution was made on his Dbehal f during that
year, he was not an active participant of the plan. _

Al though the term "active participant" is not defined in
ei ther the Revenue and. Taxation Code or the Internal
Revenue Code, the matter was discussed in the House \Wys
and Means Committee Report on the federal |egislation
whi ch enacted that portion of the Internal Revenue Code.
The report stated:

An individual is
Bartlplpant in a
enefits under t

to be considered an active
plan if he is accruing
e plan even if he has only
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forfeitable rights to those benefits. Qher-
wise, if an individual were able to, e.g.,
accrue benefits under a qualified plan and al so
make contributions to an individual retirenent
account, when he |ater becones vested in the
accrued benefits he would receive tax-supported
benefits for the same year both fromthe
guallﬁled plan and the retirement savings

educti on.

(H.R.Rep. 93-807, 93rd Cong. 2d. Sess. (1974) 11974 U.S.

Code Cong. & Ad,. News 4639, 4794;: see also Lightweis v.
Connissi%ner, g 80,290 T.C M (P-H (1980); C%zecﬁomski

v. Conm ssioner, 69 T.C 750 (1978), affd., 592 F.2d 677
(24 Gr. 1979).)

~Indeed, in the Appeal of Ramakrishna and
Sar aswat hi Nar ayanaswam , decided by thrs board on July 29,

1981, 1 nvolving another Rockwel| enployee, we found that
the fact that no contributions were made on behal f of the
taxpayer during the year at issue did not mean he was not
an active participant of the retirement plan. VW nust
come to the sane factual conclusion in this matter and

- find that because appellant was an "active participant”

ina qualified plan during 1981, he could not take an IRA -

- deduction for that year. Accordingly, we conclude that

respondent's action nust be sustained.
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ORD ER

Pursuant to the views expressed in the opinion
of the board on file in this proceeding, and good cause
appearing therefor,

| T |'S HEREBY ORDERED, ADJUDGED AND DECREED
pursuant to section 18595 of the Revenue and Taxation
Code, that the action of the Franchise Tax Board on the
protest of James D. McCotter agai nst a proposed
assessnent of additional personal income tax in the
anount of $143 for the year 1981, be and the sane is
her eby sust ai ned.

»
Done at Sacramento, California, this 8th day
of Va , 1985, by the State Board of Equalization,
with Boa¥d Menbers M.  Dronenburg, M. Bennett, M. Nevins
and Mr. Harvey present,

Ernest J. Dronenburg, Jr. . Chai rman

WIliam M Bennett. . Menber

Ri chard' Nevins ,  Menber

VWl ter Harvey* , Member
-t » Menber

*For Kenneth Cory, per Governnent Code section 7.9
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